WHAT COLLABORATIVE LAW ISN'T

By Sherrie R. Abney*

(Note from the Chair of the Newsletter Editorial Board: This
article continues a series whose purpose is to expose our read-
ers to perspectives on Collaborative Law. If you would like to
contribute an article about Collaborative Law, please contact
Sherrie Abney at SAbney913@aol.com or Walter A. Wright at
wwO5@txstate.edu)

Trying to explain Collaborative Law to a group of attorneys
can be an interesting experience. No matter what is said to
explain the collaborative process, some of the responses will
be, “Why do we need Collaborative Law? We already do that.”
After lengthy discussion, it becomes apparent that many law-
yers have no idea what Collaborative Law is, and they certainly
are not “already doing it.” Perhaps a better way to approach
the subject is to tell people what Collaborative Law is not.

It Isn’t Business as Usual

The word “collaborate” can mean many things to many people
It can mean strategizing with experts or other attorneys on how
to win a case. It can mean a conspiring with the enemy, or it
might just mean settling at mediation. To many lawyers, col-
laboration means having a telephone conference with the attor-
neys on the other side of a dispute to try to work things out
over the phone.

What does “collaborate” mean in the context of Collaborative
Law? To a collaborative lawyer, “collaborate” means sitting
down with clients, the other parties, and their lawyers in a se-
ries of face-to-face meetings to define the interests and goals of
all of the parties, develop options, and negotiate a solution.

What the collaborative process does not mean is having tele-
phone conferences with other attorneys outside the presence of
the parties for the purpose of negotiating settlements. Nor does
it mean retreating to a jury room at the courthouse with another
attorney while the parties wait in the corridor to see what kind
of deal the lawyers make. In the collaborative process, parties
are always present when settlement negotiations occur, and all
negotiations are done privately and confidentially at locations
away from the courthouse.

In the collaborative process, the lawyers do not depose any of
the parties or experts. The nature of the process makes deposi-
tions unnecessary. Collaborative lawyers have no concerns that
their clients would not do well under cross-examination. There
is no cross-examination in the collaborative process—only pri-
vate discussions.

Collaborative lawyers do not spend exorbitant amounts of their
clients’ money on discovery and discovery disputes, nor do
they bill clients for hour upon hour of preparing discovery re-
quests and responses. Participants in the process contract to
deliver voluntarily all relevant information; thus, discovery
battles are eliminated. Moreover, collaborative lawyers do not
stay up all night preparing for motion hearings or trials. In the
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collaborative process, there are no expenses for hearings be-
cause nothing is done at the courthouse. Without hearings,
there are no public records of the disputes, and everything re-
mains private and confidential.

It Isn’t Mediation

Attorneys not trained in the collaborative process often assume
that it is “like mediation.” Both mediation and the collabora-
tive process are confidential, and the purpose of each procedure
is to settle disputes, but that is where most similarities end.
While mediation often is used to settle disputes already in-
volved in litigation, the collaborative process avoids litigation
entirely. As an alternative to litigation, Collaborative Law is
not an alternative to mediation. In fact, mediation can be incor-
porated into the collaborative process just as it is incorporated
into litigation.

While mediation is conducted by mediators who act as third-
party neutrals, the collaborative process is conducted by the
parties and their lawyers. In mediation, negotiation often is
done through the mediator, while in the collaborative process,
all negotiation is done face-to-face.

Mediation can be court-ordered; the collaborative process is
voluntary, and no one can be ordered to participate in it. Me-
diation often occurs long after pleadings are filed and after
most, if not all, formal discovery is complete. The mediation
process begins with the last offer or counteroffer and takes up
where negotiations have broken down. The collaborative proc-
ess begins with the first meeting of all parties and lawyers be-
fore the parties become entrenched in their positions.

Unlike the collaborative process, mediation should be ap-
proached with carefully prepared and thought-out offers and
demands. Collaborative lawyers refrain from preparing de-
mands and offers for their clients because no “demands” or
“offers” are made in the collaborative process. The parties,
with the assistance of their lawyers and any experts they may
agree upon, jointly formulate options for resolution. Partici-
pants in the collaborative process are discouraged from formu-
lating options until all parties have expressed their interests and
goals and all relevant information has been gathered. Forming
conclusions after a thorough examination of the facts avoids
premature and hasty decisions that may later break down and
prove to be less-than-adequate solutions.

Mediation generally is done in one meeting, can last all day,
and may even continue well into the night. Lengthy mediation
sessions sometimes result in buyers’ remorse by parties who
agree to settle due to their exhaustion, confusion, or both.
Unlike a marathon session, the collaborative process is com-
posed of a series of meetings lasting two or three hours each.
Short meetings, combined with the use of an agenda, allow the
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parties to be prepared for the agenda topics and to maintain
focus. If a party becomes angry, has difficulty in addressing
one of the topics, or needs time to digest what has occurred in
the meeting, that party has the opportunity to think things over
and return to the next meeting with a clear head and ready to
continue. If the parties reach an impasse and decide to go to
mediation, they will be in a much better position to participate
in the mediation process because they will know as much about
their dispute as their lawyers.

Sometimes in mediation, lawyers make sincere, effective state-
ments about how sorry they and their clients are that the cir-
cumstances causing the dispute occurred. Other times, these
statements are more tactical than sincere. Insincere statements
made by lawyers who do not know what the injured parties
actually suffered may only serve to arouse anger in the recipi-
ents.

In the first step of the collaborative process, the parties describe
their interests and goals. All parties explain how the dispute
has affected their situations, how they feel about it, and why.
These exchanges allow parties to have a greater understanding
of what has actually happened to the other parties in the dis-
putes, and this understanding can result in genuine expressions
of apology or concern. Genuine attempts at understanding can
also move the parties to more-realistic expectations and prepare
them to consider more-reasonable solutions.

The collaborative process does not rely on bluffs, threats, in-
timidation, or concealing “smoking guns.” Although collabo-
rative parties are still concerned about protecting their own
interests, they have moved their concentration from placing
blame on the other parties to a cooperative approach that con-
centrates on finding the best possible results for all concerned.

Collaborative lawyers privately advise clients regarding their
legal rights; however, as long as all parties agree and the terms
of their settlements are not illegal or against public policy, the
clients—not the lawyers—are in complete charge of the out-
come. Collaborative settlement decisions are never made with-
out the consent and approval of all parties.

It Isn’t a Small Paradigm Shift

“Collaborate” is not the only word that has become a source of
confusion for the legal community. Another word that is in
need of explanation is “paradigm.” What does paradigm
mean? More importantly, what does it mean to make a
“paradigm shift”? Paradigm shifts can refer to many situations
such as moving up to a luxury car, changing an exercise regi-
men, retirement, graduating from college, or starting a family.

A “paradigm shift,” as it relates to Collaborative Law, means a
mental about-face: a 180° shift in thinking. Focus is no longer
on the past and who is going to be blamed; instead, focus is on
the future and how to resolve the dispute.

When lawyers experience a collaborative paradigm shift, they
find that everything about their law practice changes. They no
longer accept clients who want to “get even” or “win at any
cost.” If a prospective client persists in urging an adversarial
course of action, collaborative lawyers identify that person as

someone who does not belong in the collaborative process and
should be directed to a litigation attorney.

Referring clients who should not participate in the collabora-
tive process is not a difficult task for most collaborative law-
yers, who generally do not want to represent parties in litiga-
tion. Collaborative lawyers often find it difficult to participate
in adversarial behaviors, and most realize it is not wise to go
into fierce battles with an olive branch instead of a battleaxe.

Do not be deceived: the skills required of collaborative law-
yers are no less than those necessary to succeed in the court-
room; they are just different. Throwing up one’s hands and
saying, “Let a judge settle it—that’s what we pay them for,” is
not an option for collaborative lawyers. They must be able to
hear and understand what the other parties have to say and have
the skill and patience to continue discussions in search of solu-
tions.

In the collaborative process, communications with other law-
yers are not the same as they frequently are in litigation. Con-
versations replace heated arguments. No more shooting off
four-page letters detailing every reason that “my” clients are
right and “your” clients are wrong and then waiting to see how
the other side will react. Instead of trying to threaten or intimi-
date the other attorneys and their clients, collaborative lawyers
do their best to make the other participants comfortable, so
everyone will feel free to participate and contribute ideas in the
face-to-face meetings.

The paradigm shift from adversarial to non-adversarial and the
shift from positional bargaining to interest based negotiation
are necessary for the success of the collaborative process, but
more needs to occur. If collaborative lawyers intend to be suc-
cessful in the process, there is another paradigm shift that they
must make.

It is unreasonable for anyone to ignore the fact that attorneys
need to make a living at their profession; however, the collabo-
rative process should be viewed primarily as a service to cli-
ents, not as a profit center that has been incorporated into the
practice of law solely for the purpose of benefiting lawyers’
incomes. Becoming a collaborative lawyer to gain a client or
to avoid losing one will prove disastrous for all parties con-
cerned. When parties fail to settle in the collaborative process,
the failure often can be attributed to clients who are not prop-
erly screened or adversarial attorneys masquerading as collabo-
rative lawyers.

Litigation has existed for thousands of years. Historians have
found evidence that trials were held in ancient Egypt and
Mesopotamia. Yet, despite all of the years of experience, liti-
gation, like any other human institution, is not perfect. In addi-
tion to being imperfect, litigation is not the best option for
some people and some disputes.

While the collaborative process, as practiced today in the
United States, is less than twenty years old, it has shown great
promise for people who wish to proceed honestly and in good
faith to obtain equitable resolutions, maintain privacy, and/or
preserve ongoing relationships. Supporters of the collaborative
process do not pretend that Collaborative Law is perfect or that
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